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The issues in dispute among disputing users amducoers are fundamental and
important in diagnosing the problems faced, whitkurn can help determine the most
efficient ADR procedures that can be implementedtiy disputing parties. The

business trade is among the most fortunate ofgfiaklit has benefited greatly by the
presence of ADR mechanisms in the Malaysian leighd,fespecially in dealing with

consumer issues and trade relations. To consuthergttraction towards choosing an
ADR method grows in relation to the perceived gtivat can be potentially achieved
by said method. This paper examines the extenthichathe ADR process is able to
assist consumers in terms of cost, through reasematd minimal payments, and the

efficacy of its processes in terms of time and gne€omparisons will be made with
the process of litigation which in most cases arable to provide compensation and
remedy that is expected by the community of thesaorers involved. However, issues
may arise when dealing with certain specific cirstamces, such as cases involving a
large number of claims that may not be determinedesolved through the ADR
process. These issues will be described in detdliis paper with a focus towards the
forms of ADR, such as mediation (mediation), cotatidn (negotiation) and arbitration
(arbitration) while establishing the best methotiamdling of such issues.

INTRODUCTION

When implementing ADR solutions, it is importanttédke into account the issues that had led to igpute
between the two disputing parties to identify thgimmum and reasonable compensation and estabksbhekt
suited solution mechanism. The Issues of disputéefandamental in the diagnosing of problems and the
choosing of efficient ADR procedures that are Isested for both the disputing parties. The busirtesde is
among the most fortunate of fields as it has beés@fgreatly by the presence of ADR mechanisms én th
Malaysian legal field, especially in dealing witbnsumer issues and trade relations (Dwight, 1988)users
and consumers communities, the attraction towahndsing an ADR method grows in relation to the pieaxd
good that can be potentially achieved by the saédhod. The factors of import that affect this cleomre
lowered costs and minimal and reasonable chargesréd, in addition to the efficiency of processeserms
of time and energy. This situation is in sharp casttwith the litigation process that is unabledopete with
the ADR processes that can provide suitable congiemsand remedy that is expected by the commuditize
consumers involved. This can be evidenced by tliesgread and in depth use of ADR in disputes dbuar
stages and circumstances. Although the usage of AlBfRods does promote a more protracted and sabtain
relationship between traders and consumers, in spaeific circumstances, such as in cases involaiteyge
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number of claims, the ADR process may not be ablsutcessfully determine an optimal resolution [§ab
2001). Due to this reason most consumers choolgmtitin to resolve trade disputes faced, over ADR
mechanisms though it has many advantages.

Adr Philosophy:

The term 'ADR' refers to the varied mechanismsl@rreative dispute resolution techniques that serve
singular purpose, to resolve disputes through sarreltive mechanism and technique which differsnfithe
litigation trial method though the courts of lawt@8e, 2000). According to Ranjan Chandran and évVetthy
Balasingham, Alternative Dispute Resolution, or enpopularly known as ADR, is a method which seeks t
resolve any dispute between two or more disputiagiigs through the achieving of a quick, mutually
benefitting and prudent solution"(Chandran and 8algham, 1998). According to Vinayak Pradhan, ADR
refers to the various dispute resolution techniquiih is carried out without the use of litigatithrough the
court system (Pradhan, 1999). On the other handl Mackie, David Miles and William Marsh (1995)
explicated that ADR is a dispute resolution methdich involves a structured process with the ingetion of
a third party, but it does not lead to a bindingcome towards the parties involved. Therefore,aih be
accepted and viewed as an intermediary procedartepttovides an alternative to litigation adjudioatiand
arbitration procedures to resolve a dispute, wigieherally, but not always, involves the help ofeaitral third
party to facilitate a solution.

There are varied ADR mechanisms that differ fromheather in many aspects. There are circumstamces i
which these mechanisms operate in the litigatiaiesy itself, for instance when a public tribunbhttboasts
additional resources which is not available in litigation system (i.e. specific expertise not pEssed by the
judge) is used. There are also mechanisms thattperdependently as a whole without being bounthéo
litigation system but are yet able to resolve digpleffectively. It is undeniable that ADR plays ienportant
role in the providing of alternative channels argtians to disputing parties specifically when ttadhal
mechanisms are unable to meet the interests dafisipeiting parties. Since ADR is implemented as ptioaal
procedure that is associated with reference cas¢sliscuss specific issues, the intervention @roession and
assistance of a neutral party who has no intenedtee matters of dispute, and no direct link te gdase cannot
be avoided (Brown and Marriot, 1999). In a few radtgive definitions of ADR that are generally adeeb it is
defined as a method that does not involve litigatiad all manner of adjudication.

Taking into account the in-depth definition of ADIRis clear that the emphasis, when implementinthsa
method is placed on the field of dispute and issugsmotives involved. When a specific expertiseeuired,
the emphasis on the need for a third-party exmedct as mediator, negotiator or arbitrator shdaddclear,
regardless of the fact that any kind of recommeéandatproposed are not binding on both disputindigerFor
example, mediation is an ADR process that requinesexpertise of a particular third party, but ded not
require both parties to be bound by the recommé@magiven by said third party. This situation, lewer, is
different from the Ombudsman mechanism, in which decision made by the third party is binding oa th
industry, but not for consumers. The common pradticthe construction industry is that the dispetlement
panel or adjudicator panel can decide on an issaewas discussed and can be binding to both pafia
conflict, if both parties are willing to debate tt@se within the prescribed time.

From the definitions and descriptions given abole arising questions regarding the meaning angesob
ADR is clearly answered. ADR can be defined asspute resolution process that is free from thestessie of
the courts of law. Although it is difficult to cldg and precisely define ADR, its mechanisms arpdnant and
are of significant value and impact. For exampls, legal practitioners, ADR are the main guidelirias
improving access and the justice system even thdagirocesses are not subject to inquiry, as\itiik court
trials, which clearly require detailed investigatioto obtain the facts of the case. The ADR systenable to
function in providing a fair solution to the comfiior dispute at hand even without the processadiry. The
theories of ADR clearly highlight the many advamtmgand values that ensue due to the usage of ADR
mechanisms. Disputing parties can also clearlytifletheir needs of specific expertise in handlihg issues
relating to the dispute through the main ADR meddras such as mediation proceedings, arbitration,
negotiation and the hybrid methods like med-arbnifimial and many more. Generally, a hybrid dispute
resolution process combines elements of two or rtrawdtionally separate processes into one, sudh ased-
arb, where the mediator will act as an arbitratdei is unable to resolve matters. As in mini-trtake process is
by combining between negotiations and mediationbbyh disputing parties in an unbinding adjudication
process.

Alternative dispute resolution mechanisms or ADRadie a variety of terminological categories, all of
which lead to solutions that differ from the adpation process. The various different forms ananfis of
ADR mechanisms reveal the real objective of ADRichhs to facilitate the choice of disputing pasttewards
an alternative resolution best suited to their cdsaong the terms commonly used in countries thattce
ADR are as follows (Stone, 2000):
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First — Mediation:

Mediation refers to the process that involves ana¢third party acting as a mediator in the hamgliof the
issues disputed by the parties involved. Any arcc@inmunication and consultation is carried oubtigh
intermediaries and the decision made is not thahefmediator, but that which is reached by th@wtisg
parties themselves as a result of the discussielus ihe mediator acts only as a conduit or fatit. Among
the bodies established in Malaysia to resolve déspthrough mediation are the Financial MediatiameBu
(FMB) and the Insurance Mediation Bureau (IMB).

Second — Negotiation:

Negotiation refers to the bargaining or negotiatprgcess that takes place between the two disputing
parties in an effort to reach an agreement. Thi€gss requires the continued interaction and coruation
between disputing parties to help reach a soluiwth understanding towards the dispute at hand.dlaydia,
the negotiation process is widely practiced byumils, for example the Consumer Claims Tribunal ded
Tribunal for Homebuyer Claims, as well as in mediaprocesses by the FMB and IMB.

Third — Arbitration:

Arbitration refers to a dispute resolved by onenare arbitrators who are appointed experts in thdars
pertaining to a dispute. In most trade agreemaiscific clauses that enable the arbitration mesharmre
incorporated into the agreement and are known @sthitration clause. This clause provides powebdth
parties to refer disputes to an arbitrator to tmolked. In Malaysia, among the Acts related to dhecation
towards referring to an arbitrator is the ArbitoatiAct of 1952 (Revised in 1972). In Malaysia, ROAHcts as
the body that handles domestic and internatiormtration proceedings.

Development of Adr Philosophy And The Evolution ib$ Advantages:

ADR had started almost 30 years ago, when a grégypdges in the United States who had contributed
their views and ideas towards establishing a sjgelcsystem during the Pound Conference in 1976 3ystem
then led to the establishment of ADR mechanisms ¢lkest now. The Pound Conference was the beginning
point of the modern ADR movement. This phenomemead to England, Australia and a few other coastri
who then went on to accept ADR as the best altemab dispute resolution other than litigation. €Th
establishment of ADR in Australia proves this staat true. ADR was introduced for the first timeAustralia
in the year 1986. The effort and support given lryLBurence Street, resulted in the establishmérthe
Australian Commercial Disputes Centre or ACDC. Thisdy, among its other functions, offers ADR
mechanisms as services to each business commttatyig, 1993). The recommendations made by thefChie
Justice Burger to reform the judicial system anolvjate space and greater responsibility to the ADdv@ment
became the starting point for the development ofRABIe stressed on the diversion of litigation theot
channels (Burger, 1982).

ADR has evolved through the ages along with thedsed the community taking into consideration the
advantages and disadvantages that arises alongfviiitie issue of the usage suitability of ADR isemtral part
of the debated ADR philosophy. This philosophyri@ced through the emphasis on different ADR diuiege
and procedures, while taking into account the d$jgeigisues that had been raised in order to prothéebest
alternative option or channel for those in needisTghilosophy embraces the continuous ever presead
towards the efficiency and results of the ADR systevhich is also a major selling point for ADR te the best
alternative compared to the existing, age old diiign system - Robert Coulson, President of the aar
Arbitration Association (American Bar Associatid®89). Henry and Arthur (1999) also noted thatAdR
practitioners accept the fact that it is better eamech more preferable for all disputing partiegdsolve their
disputes and differences of opinion through agredsneoncluded or negotiated agreements. This chrabnly
be realized through ADR compared to the means ta@fation trials or contentious proceedings. These
statements reflect on the disputes that have besrived through ADR means which by all means ségks
maintain positive trade relations between the tadigs who have been in dispute. Furthermore, #ieeADR
processes the disputing parties value and appeettiair relationship even more. The chances ofstrae
happening through the means of normal litigatios @ose to zero. However, this does not mean tRd® Aan
only be used for cases and issues affecting treld¢ians alone. In fact ADR is also effective indegssing
issues that is not linked to trade relations akéncase of construction contracts (Padmanabh&)199

Most practitioners of ADR mechanisms share the saxmerience that disputing parties who have
implemented ADR mechanisms are capable of achiesihgtions that are more creative in addition tmiga
the desired interests and a prolonged satisfagtationship compared with those resolved througticjal
system of litigation. Henry and Arthur (1999) cfail the fact that dispute resolution calls foryatem that is
not giving advantage and can save cost. This pmohte associated with the procedures of mediatiosh an
negotiation that deals with the bargaining betwihentwo sides in order to get the best mutual EpiutADR
also functions as a forum where the parties inwiblaee given help and support to carry out an iategr
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problem solving approach and find solutions thadléo win-win or mutual outcomes. This forum apjgioa
involves a neutral party who functions as a mediatoorder to find arguments and facts that arecptable

towards the resolution of the discussed issuespude while taking into account the advantagesapgses for

both parties.

Consequently, a new question arises: are the elsmpentaining to the problem solving approach sigfit
to beget a fair resolution, as the lack of critizgpects in the processes involved is clear? Titieatrelement is
quite significant in a sense that it helps in te@klishing of a more transformative experience @nodnotes the
repair of existing potential while providing a marfective system for both parties in the dispatgtove and
reinforce the issues of dispute that should belvedo The answer to this question is that ADR medras are
not mechanisms that are purely ideal theoreticddlyt, are ideal when practically applied or praatic&his
situation is also refined and supported by the wiéw&oldberg, Sander and Roger (1999) who expretssd
crystal clear justification on the ideals of chamgsADR mechanisms compared to litigation:

To reduce postponed and high expense cases, rgdexgienditure and optimizing the time spent byipart
to provide a quick solution to the dispute thatwli$s society, community or family; increase pulsiitisfaction
with the existing justice system, promotes the appate and timely resolution between the dispupagties,
enhances mutually agreed upon solutions; maingiodmmunal relationships and protecting the moailies
of the neighborhood from negative elements; prowjdi forum that is more approachable and more tp#re
society, while imparting knowledge and educating thublic in finding and approaching a more effestiv
resolution than violence and litigation in resolyitheir disputes.

Other references and approaches, that are moreaeiband ambitious, view ADR as a mechanism to
achieve the practical goal of the practice of lavaabranch towards maximizing the quality of emfhas
‘problem-solving’. It is also to achieve a highemse of justice and excellence by emphasizing desl rio
establish the needs and objectives of disputintigsamwhile limiting the resolution of the issuelime with the
actual existing rights under the law. It may peshatso function to promote and maximize the intéoac
between mankind in a more creative, integratedsigmificant way compared to the provoking of cartiand
disputes that have been experienced. All of tragddeto a universal value of integrating socialipgsand peace
in society. Henry Brown and Arthur Marriott (1998150 outline certain important philosophical gerh&DR:

ADR compliments litigation and other adjudicatioastablishing a process that can stand alone osée
as an adjunct to adjudication. This enables legattjfioners to choose the procedures (either achimy or
consensual) that are more suited to individualdisp ADR provides both parties to a dispute witeesive
power and control in resolving the issues betwdsmt while encouraging more approaches to solving
problems. ADR also provides sufficient space t@kesmatters dealing with various nuances. ADR akseks
to strengthen cooperation and make it more con@uci\better maintain existing relationships. Thie pdayed
by the chosen third parties, who are skilled expeftspecific fields, assist in simplifying and egdiang the
process of resolution while reducing cost, postpm and risk of litigation. The ADR process, sanito the
adjudicatory procedures, has advantages and distdyes that make it suitable for some cases bufamnot
others.

There is truth to this statement because not akkdyof cases can be resolved through ADR. ADR can
undoubtedly help resolve disputes and is apprapiiatdealing with conflicts and disputes faced Igpdting
parties in related and like cases, for examplesaseonsumerism in the context of this paper. Hewrgethere
are also cases that cannot be addressed and eksbteegh ADR, such as those involving criminalnedats
and serious offenses, which can be effectively lehshould litigation be chosen as a solution.

The philosophy of ADR has developed positively iralBdsia and the responsible authorities have set
strategies in improving access to the justice systad to realize the implementation of ADR mechasisThe
establishment of bodies such as the Kuala LumpgidRal Centre for Arbitration (RCAKL), the Tribun&dr
Consumer Claims Malaysia (TTPM), the Tribunal fooriebuyer Claims (TTPR), the Financial Mediation
Bureau (FMB) and Insurance Mediation Bureau (IMB3 the best evidence to the fact. Among the pasitiv
views held is that the use of ADR accelerates msgyand is a process that appeals to the disppdirigs’
efforts to find a mutually beneficial resolutionDR can also reduce postponed cases and courtdislbahile
giving justice to the oppressed and promote inesipenaccess to justice, apart from being a moreiefit
solution that increases tolerance. Based on thelolement and philosophy of ADR it is apparent and
undeniable that the ADR mechanism is a mechanistincin help resolve disputes efficiently. The histof
the evolution of ADR also contributes to this deyghent with the criticisms made against the cotmtess.
The evolution of ADR has been stimulated as a tefuhe culture of negative litigation processasch as the
delay in trials, costly, inefficiency and the owefbrmal environment that causes phobia among ditigants.

The overview of the negative overtones of litigatir@sulted in the introduction of the ADR systend és
garnered positive support. On the other hand, Ab#ptasizes fully on positive elements and is thu#i we
accepted by most. ADR offers a structured systemwfunctions either with the help of a neutrakdhparty or
the consent of both parties in the dispute. Al tis offered as a choice to the disputing parti&sing into
account the suitability of the case and the issafetheir dispute. For example arbitration, mediatiand
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negotiation is considered appropriate to issue®luing trade relationships that often involve arbiea
settlements proposed as a resolution. This situatiarifies that the purpose and objectives of ABRon-
adversarial. It is obvious from the discussion tABXR is armed with the diversity of mechanisms varied
issues and is accessible by all levels of usesoaiety. The diversity of these mechanisms dematestrthe
gravity of the evolution and development of ADRIpkophy that has grown from an ideal into a redlityt is
part of the universal system of justice.

ADR is a simplified solution which maintains thelwas of confidentiality, without prejudice to anj/tbe
parties involved. The methods that are native tdRADechanisms focus on helping both parties of thpute
find a solution to their dispute with the assisewé a neutral third party. The ensuing decision ba either
binding as in the case of arbitration or non-bigdas practiced in mediation and negotiation. Treements
have their own advantages, although in certainuoiistances it may be the cause of some other dwficie
There are many apparent advantages to ADR and prastitioners do not deny it. Among the advantagfes
ADR mechanisms are (Ponte and Cavenagh, 1999):

First — Time Flexibility:

The ADR process can begin as soon as the disppériges are ready to begin the process of mediation
negotiation between each other, with the involveinoém third party. It differs from the cases filedcourt that
take months or years to initiate move on to proceggdand reach trial. The time flexibility in ADR kasily
realized because this process does not requirepaenrial procedures, preparation of various matjon
witnesses or any appeal proceedings. However thspects are crucial in the litigation process andb t
contribute to the time delay and prolonging of dloeation of dispute.

Second - Lower Cost:

The cost of settlement through ADR is significantlyeaper than the cost of litigation trial proceedi
The reduced cost of ADR is clear and apparent as:

i. Legal fees are less because of the amount @& geeparation which is very little and expeditedd é&n
some instances the disputing parties decide totizgavithout the assistance of lawyers.

ii. Expert witnesses are rarely called to give ewick in the ADR process and therefore, this specdst
can be avoided.

iii. There is no jury system usage such as in itigation process, and this can help avoid the paEynof
costs for the jury appointed.

iv. ADR focuses on solutions and results that carathieved by both parties to the dispute. Thezenar
pre-trial motions or motion of discovery costs.

Third - Productive Results:

Most of the ADR mechanisms emphasizes on solutioatscan satisfy both parties of the dispute. Mutua
agreement and benefit and close ties are fostexbtebn the two parties with the win-win situatioethod.
This kind of fostering is not given focus in thedation process. ADR does not solely focus onapproach of
‘'one size fits all' as used by the litigation, bather towards the achieving of the needs anddsterof the
individuals involved in the dispute.

Fourth - Elements of Confidentiality:

ADR mechanisms are usually confidential in natamd emphasize on the resolution of disputes through
means that are peaceful and does not cause dist@dpa addition to not being noticed by the pybtiedia or
any other unrelated parties. Some parties takes stepesolve the issues in dispute through ADR ramisims
for fear that the relationship between disputingtipa become strained due to the public and mettiatéon,
which results in negative effects which are unfabde for their relationship, especially in traddatiens
involving both consumers and merchants. Howevesg $ituation is inevitable if disputing parties olse
litigation as a solution.

Fifth — Flexible:

Most ADR mechanisms are implemented flexibly andaatordance with the consent of the disputing
parties. For instance, mediation can be done insassion or multiple sessions as agreed on by fmoties,
whereas litigation has no such provision and diggyparties have to adhere to and maintain cepeonedural
rules from the beginning of the trial until the end

Sixth - International Nature:

Consumer issues in the present era of trade bintigk thrives on competition, not only nationally but
internationally. Many companies are involved witheign companies in their trade dealings. As sebbuld a
dispute arise between them, which pertains to cioaield issues, ADR can offer advantages that caarrse
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obtained through litigation, namely a quick, ecoimeahand flexible solution which is in line withéhnterests
of consumer issues and the global nature of traliehwneeds to be solved immediately. The obvious
advantages of ADR were highlighted by Russel Callgaplemented by the adding of a few advantagesatka
considered to encourage the development of ADRY&u2002). He said that through ADR, both partias
maintain their sensitivity and understanding ameagh other regarding their interests and problé@sare to
be discussed. It also gives greater focus and otrat®n to both parties of the dispute, becausyg tinderstand
the needs of each other. Indirectly, the two sidilggive a full commitment in resolving the disgut

However among the many advantages that exist, #rer@lso some things that need to be given specifi
attention, especially aspects involving of the ¢ibmison of due process, public access and equatieption.
This aspect still can be improved by the relateth@aities through immediate steps to resolve thAmong
which are (Ponte and Cavenagh, 1999):

First - Procedural Aspects:

Due process is the responsibility to enact lawsaarthin procedures that are to be applied, whicludes
the process of fair and reasonable trial. This wetls used in formulating the rules of civil andnanal
procedures. In Malaysia, due process is based system of oppositions. Existing deficiencies in &kigR
mechanism is the due process that is less pradbieeduse this mechanism takes the approach ohilwalle
resolution or mutual agreement by the parties éndispute. Since ADR processes are not formal airdtp in
nature, thus, it is not influenced by the principlef due process. As a result, in some cases,ethdting
progresses through ADR are not consistent and é&asoan take place. On the other hand, througjatiitin,
litigants are guaranteed consistent results andahmee treatment for a same case, based on a relewan

Second - Public Policy Issues:

Basically ADR processes are carried out off thergcin a private setting and with no public accedsich
causes the public and the media to have a resenvaiivards this process. This situation is howea@rthe
case in the litigation process in which the publis full access and is allowed to participate amgiesent in
trial litigation at court openly.

Third - Implementation Aspects:

The question frequently asked of the ADR mecharnsmhether or not the results of an ADR mechanism
effort can be properly sanctioned or otherwisesHituation may be binding for cases involving teion, but
for other types of ADR mechanisms the loopholedgi@ng to the processes can bring it back to despu
Basically the agreement that has been made in iR grocess is considered as a contract. Therdfooase of
any dissatisfaction of any of the involved partih& contract can be renegotiated subject to tfendes and
study from a judicial standpoint. This situationndmstrates the existing loophole in the aspect&\DR
decision implementation. Russel Caller stated titate is a delay in implementing the agreementdauisions
issued during a settlement. He also believes Heatsolution could not be implemented properly beeaaf the
lack of commitment by both parties in the dispdtkis situation is unlikely to happen in the litigat process
because the decision will be binding upon bothigatinder certain laws, and they are subject totigans if
they disobey (Russel Caller, 2002).

Conclusion:

In conclusion, in view of the many advantages ef ADR settlement mechanism, there is no denying tha
many people will put their trust and confidencéha system introduced. Though so, some existingidaties
should be corrected so that the values on the &alges that exist are not destroyed by the lacknadigight
closure. It also helps to ensure that the two disgyarties are satisfied and enjoy access toagnttunbiased
justice through the ADR mechanism. Therefore, sofrthie alleged defects that exist in the ADR medran
must be handled wisely and promptly.

The philosophy and good values held by the ADR raeisdms should be realized through the reform of the
legal system and the theoretical and practical sxof ADR and its related processes to the coessiand
users community at large. The need to justify the of ADR in harmony with Malaysia's legal systemstrbe
emphasized. Conflicts and disputes which occuramyrplaces and trading environments require an uhate,
simple, flexible and cheap resolution, this is aghble through ADR. In addition, the relationshgivkeen the
disputing parties should also be maintained, paleiity when it comes to valuable consumer issuebteade
relationships. Although there are some questioms challenges brought up by a handful of scholgesret
ADR, it is apparent that the ADR mechanisms canrdgmired and improved. ADR possess a variety of
advantages which makes it distinctive and betteerwhompared to the means of resolution through the
litigation system. The justification for change time current avenue of trade dispute settlementshimg
consumers requires Malaysia and other countriegottx together and switch focus on the efforts @ligng
the benefits offered by the ADR mechanism. Thigasier said than done as many parties should vegether
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to make it a success. By joining forces learnirarfrthe example of other countries which have swsfulhg
introduced the ADR system, Malaysia can be abkutessfully and efficiently be able to deal witimgumer
issues fairly and properly.
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